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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the' appropriate authority in the following way.

sramlTdrur saa:
Revision application to Government of India:

(1) hrsr&a gra zfefz1, 1994 ft arrsaa aatggmi aata arr
#ta-tr # rra qvgm h siaita grtaur smear rfRa, std at, fer +it4, Tua
fear, tft ifs,Rt tra, ira mf,& fR: 110001 R Rt sn1ftare:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid: -

(n) zf@ mt Rt gf hmt sa aft galetfts(rt qr arr #tar # <IT

fftaettr t gr? osr mmsra mgft, zftosrn zrwetrz azg f#ft
ant«enta faftusrrgt Rumatug&zt

In case of any loss of goods where the loss occur in transit from a factory to a
--~- arehouse or to another factory or from one warehouse to another during the course of

I'

1 · cessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(a) srahagfftarr Raffamtra [fat sq@st greenma
rsnra grhRheama it sira a argz f#ftu nrpat faffaa

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture ·of the· goods which are exported to any
country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

(r) sifa 3area ft sarea geemahRu RtsatRem Rt n?? s#h an?r st
~ mu~~~ f!i:l I am sign, sf ahrt qR«at arr r ar are if PcRr~ (;:r 2)
1998 mu109IDU~~ ~WI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order is
passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 of the
Finance (No.2) Act, 1998.

(2) ~ \:l,91~i-J ~ (arfu;r) Al!½lc!ffi_, 2001 a far 9 sia«fa faff&e qua~~-8 if
r fai, fasrh #fa smkr fa Retaii-Rtmah sf4zr-sr?gr visf zestRtt
t #fair hr5fa areaft sr aReul shrer atar <mrer gffh siafa ear 35-zit
faeffafr agarhrah arr€tan-6 ara#Rtuf sf2trfey

The above application shall be _made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the
order sought to be appealed against is communicated and shall be accompanied by two copies
each of the OIO and Order-In-Appeal. It should aiso be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed unqer Section 35-EE of CEA, 1944, under
Major Head of Account.

(3) · RM\JJ 3mahrzr sgi iarasutastu 3qrm@atsuit 2 o o/- m 'T@Fr
Rtsq sit azi ia4m unr sanrar gtt 1000/-ftRt ratftst

The revision application shall be acc0111panied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than
Rupees One Lac.

fr g«an,hrsqrt greenqar# srRRr rnf@aw fr srft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr arr=a tasrf2fr, 1944 RtaT 35-4/35-zh siaa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) Gaffe qRb aargqr h srrart sf, aft hmafr gran, alt
segraa greenqi arm sf#la naff@raw (Rebe) # up@rrfl fife#, &l'Ql-JGlcillc% if znd mm,
cit§½ 1J1 ~, 3ffi<c!T, N,(_iJ{i-J Ii({, ~"Q-i-Mlci! l~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at Zndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. in case
ofappeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise~Appeal) Rules, ·2001 and shall be accompanied
against (one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and

~~-s?.~:,~~~0/- where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac
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and above so Lac respectively in the forrh of crossed bank draft in favour of Asstt. Registar of a
branch of any nominate public sector bank of the place where the bench of any nominate public
sector bank of the place where tl'tebench of the Tribunal is situated.

(3) zf@ zr mar i a& gr skit mrer zlar ? at r@ag tar afRt #r nrar
sr@n ir fr sr fez sr acre gta sg sft fa far rt #tf aa a fu zrnferf
olRR7a enrarf@law#tuaft zr ah{trearRtv# 3ear fan star?

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner notwithstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

(4) arr gr«an sf2fr 1970 zit ti@fer Rt srgRt -1 a sia«fafafRa fargars
ea ar 4gr, zrznfrfa [fa near a st?gr pa Rt u 7Ra s 6.50 #r 911"

'""4141<14 Zr!11Vfic~~~ I

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

() (5) zr ct «if@ ma«it #r fiat# ar fail fr #at ft etafa fr star? it
mi=rf gr«m,aft5egra gemqiat#z afR +rnrf@aw (#raff@en)f, 1982 ff@ ?l
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) mm gr«ea, air sqai greenqi aata zr4la rzratf@law (fez) uh 7fr arcm?r !Ii°
rt it afrit (Demand) qi is (Penalty) mT 10% q@ sarmar aRarf al zraif, sf@ma
Ifma 10 mtssq? (Section 3 5 F of the Central Excise Act, 1944, Section 83 & Section 86 of

the Finance Act, 1994)
ftscare gr«a#arc eh siaia, gR@2hr a&rRt ir (Duty Demanded)I

(1) is (section) 11D h az«fafR"<TW;
(2) fatahaehfee fr uf@;
(3) hr#ehfez fart hf 6 hag« er afn

zas'if@a sh' Rugq satRt«aar it srfla' afe#fgq gr& sir
fearmar?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would .have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory
condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act,
1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
. J

-· (i) ,· amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;·
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) ~ 31R~T !Ii° -srraRa 1f@lawehszf ga srzrar gema zus fa ct IRct ~ m_~ fcl1Q:
rg gr«a#10% ratr zit sgtha us fa(Ra gtaauh10% rat# Rt srfr el

In view of above, an appeal against this order shall lie before the Tribunal on payment
,,,,~ / ; - 0% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
', alty alone is in dispute."

It;
* * *
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st{fr s?/ ORDER-IN-APPEAL

M/s Plenar Solutions, Unit No. io9, 1st Floor, Wing-A Building, Aqualine

Properties Pvt. Ltd., Mindspace IT/ITES SEZ, Koba, Gandhinagar -382009 [Present

Address:- 203, Campus Corner, H. L. Commerce College Road, St. Xavier's College Cross

Road, Navrangpura, Ahmedabad - 380009] (hereinafter referred to as the "appellant")
,

have filed the present appeal against Order-In-Original No. 08/ADJ/GNR/PMT/2021-

22, dated 24.01.2022 (hereinafter referred to as the "impugned order"), issued by

Deputy Commissioner, CGST & C.Ex, Division - Gandhinagar, Commissionerate 
Gandhinagar (hereinafter referred to as the "adjudicating authority) .

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AANFP1842QSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed in

the total income declared in Income Tax Returns/26AS, when compared with Service.

Tax Returns of the appellant for the period FY. 2015-16. In order to verify the said Q
discrepancies as well as to ascertain the correct discharge of Service Tax liabilities by

the appellant during the FY. 2015-16, letters dated 04.06.2020 and 03.07.2020 were

issued to them by the department. The appellant failed to file any reply to the query. It

was also observed that the nature of services provided by the appellant were covered
. .
under the definition of 'Service' as per Section 65B(44) of the Finance Act, 1994, and

their services were not covered under the 'Negative List' as per Section 66D of the

Finance Act, 1994. Further, their services were not exempted vide the Mega Exemption

Notification No. 25/2012-S.T dated 20.06.2012 (as amended).

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2015-16 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value

from TTR)' as provided by the Income Tax department and the 'Taxable Value' shown in

the Service Tax Returns for the relevant period as per details below:

0

TABLE (Amount in Rs.)

FY. Taxable Income on Difference of Service Tax Demand of
Value as which Value Rate Service Tax ·

per Income Service Tax [including EC,
Tax data paid SHECI

2015-16 78,89,865 0 78,89,865 14.5% 11,44,030.42

4. The appellant were issued a Show Cause Notice vide F.No. V/04-64/

O&A/SCN/PLENAR/20-21, dated 20.07.2020, wherein itwas proposed to:
-GE..
\-(J.. ~~A.Cf1t:., :,.~.- ,,;.~-·' .;,y--,<, ._ •,. .·1 ~-::-~ '•)"';:· 1:::.,4 2-¢ sA
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} Demand and recover Serice Tax amount ofRs. 11,44,030.42 under the proviso to

Section 73 (1) of the Finance Act, 1994 along with interest under Section 7 5 of the

Finance Act, 1994 ;

► Impose penalty under Section 7 6, 77 (2), 77 (3) (c), and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned order

wherein:

}> Demand of Service Tax amount of Rs. 11,44,030.42 was confirmed under the

proviso to Section 73 (1) of the Finance Act, 1994;

)> Interest was ordered to be recovered under section 75 of the Finance Act, 1994;

► Penalty amounting to Rs. 11,44,030.42 was imposed under Section 78 of the

Finance Act, 1994;

► A penalty Rs. 10,000/- under Section 77(2) of the Finance Act, 1994 was also

imposed.

► A penalty Rs. 10,000/- under Section 77(3)(c) of the Finance Act, 1994 was also

imposed.

► Option was given for reduced penalty vide clause (ii) of the second proviso to ·

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order, the appellant have filed this appeal on

merit alongwith application for condonation of delay wherein they, inter alia,

contended as under:-
)> On the delay filing of appeal, they contended that they were granted approval in

2012 under SEZ scheme for unit address at:- 109, 1st Floor, "A11 Wing, Building

No.1-A, Aqualine IT/ITES- SEZ, Village:- Koba, Gandhinagar.

»» They exited from the SEZ scheme in 2014 and started operating from Address:-

2O3, Campus Corner, H.L.Commerce College Cross Road, Navrangpura,

Ahmedabad- 380009.
»» They received copy of notice dated 28.04.2022 from· Range Superintendent

regarding recovery of dues out of the impugned order at the present address. On

receipt of this notice, they came to know about the impugned order department

had passed which they were not aware till that date.

► On receipt of the notice dated 28.04.2022, they forwarded copy to their consultant

who in turn had visited the GST department and got the copy. Thus they received

the 010 on 10.05.2022 and filed the appeal on 27.06.2022 i.e. within stipulated

-- - time of 60 days.
+"2.> ··. /. , \ On merit, they contended that on the facts of the case and law the period of

'¥ limitation cannot be invoked. They were engaged in the business of exporting

0
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software services and there is no bon~fide doubt about exemption of said services. ' '·; .

from service tax. Hence, extended period of limitation is not available.

}> Principles ofnatural justice have not been followed by the adjudicating authority.

OIO was passed without according them proper opportunity to represent their

case and the order was passed based on incomplete information. The order passed

against law of natural justice and bad in la and illegal.

» The adjudicating authority erred in considering export of service of software as

taxable and determining tax liability of Rs. 11,44,030.42. They had on export
' ' '

turnover and there were no local sales or services. Software services are not
'

taxable; hence, they are not liable for payment of Service Tax. They submitted the

detail of export of service in tabulated form and contended that services provided

to the clients outside India are exempted from levy of Service Tax as per Section

64 of the Finance Act, 1994.

► Since tax liability itself is disputed, question of demand of interest thereon under

Section 75 does not arise. Further, proposal of penalties under Section 78, 77(2) Q
and 77 (3) (c) are also not justifiable.

7. Personal hearing in the matter was held on 14.04.2023. Shri Parikshit A. Thakur,

Partner of the appellant firm, appeared as authorized representative of the appellant.
·j

He re-iterated the submissions made)n the applicatiqn for condonation of delay. He,

further vide letter dated 29.05.2023 received through e-mail, communicated to proceed

in the matter on the basis of their written submissions and explanations given during

the hearing without any further personal hearings in the matter.

8. At the first and foremost, while dealing with the issue of delay in filing of appeal,

it is observed that the impugned order was issued on 24.01.2022 and the appellant had Q
claimed its receipt/ date of communication on 10.05.2022. The appellant have filed the

present appeal on 27.06.2022. They, vide letter dated 15.03.2023, submitted the

explanation for delayed filing of appeal.

8.1 The appellant, in their explanation dated 15.03.2023, have mentioned that they

were operating under SEZ scheme at the address :- 109, 1s Floor, Wing-A Building,

Aqualine Properties Pvt. Ltd., Mind.space IT/ITES SEZ, Koba, Gandhinagar -382009 only

till 2014. After having exited from the SEZ scheme, they started operating from the new

address :- 203, Campus Corner, H. L. Commerce College Cross Road, Navrangpura,

Ahmedabad- 380009. They received copy of notice dated 28.04.2022 at the present
·, ~ . .

address from the Range Superintendent, CGST, AR-III, Division: Gandhinagar regarding
; ,

recovery of dues arising out of the impugneel order. Only on receipt of the said notice,

~sl•tne to know about the impugned order department had passed which they were

..;,,~~\)~ till that date. On receipt of the notice dated 28.04.2022, they forwarded the.J" •ye ee! 'iv., vs
' ·/,4 & ·y
.' Sy,.,., .. .i;• ~~- /

~
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copy to their consultant, Who-in turn hadvisited"the GST department and got the copy

of the impugned order. Thus they received the OIO only on 10.05.2022 and filed the

appeal on 27.06.2022 which is within stipulated time of 60 days.

8.2 In view of the facts and circumstances mentioned' by the appellant, this appellate

· authority has considered the date of service of the order as 10.05.2022 i.e. the date

appellant claimed as the date of communication of the impugned order. Therefore, I am

inclined to consider the request of the appellant and treat the appeal to be filed within

time-limit.

9. As regards merit of the case, I have gone through the facts of the case, submissions

made in the Appeal Memorandum as well as submissions made at the time ofpersonal

hearing and the materials available on the record. The issue before me for decision is as

to whether the impugned order confirming the demand of Service Tax amounting to Rs.

11,44,030.42, along with interest and penalty, in the facts and circumstances of the

case, is legal and proper or otherwise. The demand pertains to the period to FY. 2015

16.

10. It is observed that the appellant were registered with the department for

providing taxable services. They were issued SCN on the basis of the data received from

the Income Tax Department. The appellant were called upon to submit

documents/required details of services provided during the F.Y. 2015-16. However, the

appellant failed to submit the required details. Therefore, the appellant were issued

SCN demanding Service Tax considering the income earned from providing taxable

services as declared in the Income Tax Returns. The adjudicating authority had

confirmed the demand of Service Tax, along with interest and penalty, ex-parte, vide

the impugned order.

10.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,

wherein it was directed that:

"2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide FNo. 137/472020-ST, has
directed the field formations that while analysing ITR-TDS data received from
Income Tax, a reconciliation statement has to be soughtfrom the taxpayerfor the
difference and whether the service income earned by them for the corresponding
period is attributable to any of the negative list services specified in Section 66D
of the Finance Act 1994 or exempt from payment of Service Tax, due to any
reason. It was further reiterated that demand notices may not be issued
indiscriminately based on the difference between the ITR-TDS taxable value and
the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference tn ITR-TDS data and service tax returns only after
proper verification of facts may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
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mention that in all such cases where the notices have already been issued,
adjudicating authorities· are expected to pass a judicious order after proper
appreciation offacts and submission of the noticee."

10.2 However, in the instant case, I find that no such exercise, as instructed by the

Board, has been undertaken by the adjudicating authority, and the impugned order has

been issued only on the basis of the data received from the Income Tax department.

The appellant were admittedly registered with the department. It is observed that the

appellant is a Partnership firm and registered with the department. The appellant have
. .

claimed that they were engaged in the business of exporting software services and the

adjudicating authority erred in considering export of service of software as taxable and

determining tax liability of Rs. 11,44,030.42. They had only export turnover and there

were no local sales or services. Since Software services are not taxable, they are not

liable for payment of Service Tax as services provided to the clients outside India are

exempt from levy of Service Tax as per Section 64 of the Finance Act, 1994. All these

facts claimed by the appellant were required to be examined in the case. Therefore, I Q
find that the impugned order has been passed without following the directions issued
by the CBIC.

11. Further, I find that at Para 19 of the impugned order, it has been recorded that

the opportunity of personal hearing was granted on 08.12.2021, 23.12.2021 and

06.01.2022 but the appellant had not appeared for hearing. It has also been recorded

that no reply has been filed by the appeifant in response to the SCN. The adjudicating

authority had, thereafter, decided the case ex-parte.

11.1 In terms of Section 33A (1) of the Central Excise Act, 1944, the adjudicating

authority shall give an opportunity ofbeing heard. In terms of sub-section (2) ofSection

33A, the adjudicating authority may adjourn the case, if sufficient cause is shown. In

terms of the proviso to Section 334 (2), no adjournment shall be granted more than

three times. I find that in the instant case, three adjournments as contemplated in

Section 33A of the Central Excise Act, 1944 have not been granted to the appellant. I

find it relevant to refer to the judgment of the Hon 'ble High Court of Gujarat in the case

ofRegent Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj) wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing
. ' '

three dates have been fixed and absence of the petitioners on those three

dates appears to have been considered as grant of three adjournments as

contemplated under the proviso to sub-section (2) of Section 33A of the Act.

,.~n this regard it may be noted that sub-section (2) of Section 33A of the Act
e"a °,-r;:;;;;;-c:'\'f!'k., vides for grant of not more than three adjournments, which would
Way > 9g

_1 6 ll'fJ'Vi'sagefour dates ofpersonal hearing and not three dates, as mentioned in
. oven, ll
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the notice for persdnal hearing. Therefore~· even if by virtue of the dates

stated in the notice for personal hearing it were assumed that adjournments

were granted, it would amount to grant of two adjournments and not three

adjournments, as grant of three adjournments would mean, in allfour dates

ofpersonal hearing."

. Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.

11.2 It is further observed that the appellant have made submissions in their appeal

memorandum, which were not made before the adjudicating authority. I find that the

adjudicating authority did not have the opportunity of considering these submissions of

the appellant before passing the impugned order what they have represented before

this appellate authority. The matter needs reconciliation with relevant documents for

which the adjudicating authority is best placed to conduct necessary verification. In

view of the above, I am of the considered view that in the interest of the principles of

natural justice, the matter is required to be remanded back for denovo adjudication

after affording the appellant the opportunity of personal hearing.

12. In view of the above, the impugned order is set aside and the matter is remanded

back to the adjudicating authority for adjudication afresh, after following principles of

natural justice. The appellant is directed to submit their written submission to the

adjudicating authority within 15 days of the receipt of this order. The appellant is also

directed to appear before the adjudicating authority as and when personal hearing is

fixed by the adjudicating authority. Accordingly, the impugned order is set aside and

the appeal of the appellant is allowed by way of remand.

13. fl4af err afRt&sfm Rqzrlta a@ha far rar?t
The appeal filed by the appellant stands disposed of in above terms.

---v0o?-720 U
(Akhilesh Kumar}

Commissioner (Appeals)

Date: 30.05.2023

(Aja um r Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPElED POST

.To,
M/s Plenar Solutions,
203, Campus Corner, H.L.Commerce College Road,
St. Xavier's College Cross Road, Navrangpura,
Ahmedabad-380009, Gujarat.

Copy to: -

I. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex. Commissionerate: Gandhinagar.

3. The Deputy/Assistant Commissioners CGST & C.Ex., Division-Gandhinagar,
Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeais, Ahmedabad. (for uploading the OIA).
~Guard File. .

6. P.A. File.
i'J
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